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IN THE SUPREME COURT 
OF THE STATE OF UTAH 
FRISCOE JOES, INC., a Utah 
corporation, DONALD VAUGHN 
TOLMAN and JOANNA TOLI:1AN, 
vs. 
Plaintiffs-
Appellants, 
ELLIS Y. PEAY, GORDON HALL 
and KENNETH HOSTETTER, 
Defendants-
Respondents. 
Case No. 14,515 
BRIEF IN SUPPORT OF PETITION FOR REHEARING 
CULLEN Y. CHRISTENSEN 
55 East Center Street 
Provo, Utah 84601 
Co-counsel for Ellis Y. Peay, 
Defendant-Respondent 
BOYD L. PARK 
80 North 100 East 
Provo, Utah 84601 
Co-counsel for Ellis Y. Peay, 
Defendant-Respondent 
RICHARD L. MAXFIELD 
P. o. Box 1097 
Provo, Utah 84601 
Attorney for Gordon Hall and 
Kenneth Hostetter, 
Defendants-Respondents 
S. REX LEWIS, for: 
HOWARD, LEWIS & PETERSEN 
120 East 300 North 
Provo, Utah 84601 
Attorneys for Plaintiffs-
Appellants 
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Ili THE SLTPREI,lE COURT 
OF THE STATE OF UTF.H 
FRISCO JOES, INC., a Utah 
corporation, DO"IALD VAUGHN 
TOL~ffiN and JO&~~A TOL~N, 
v. 
Plaintiffs-
Appellants, 
Case No. 14,515 
ELLIS Y. PEAY, GORDON HALL 
and KE:t\NETH HOSTETTER, 
Defendants-
Respondents. 
PETITimT FOR REHEARING 
The appellants in the above-entitled matter petition the 
Court for a rehearing on the grounds and for the reasons as 
follows: 
1. Sale of goods by an unauthorized party constitutes a 
conversion. This Court did not treat the sale aspect of this 
case in its opinion. 
DATED this 28th day of January, 1977.~ _) ,/~,-
/' /7 ~:,~-
_,./ / ~- 7 
r. --.~7-s-,, ://~~ 
J s. REX i'wrs,-·':fo-;:~ 
HOl'1ARD, LEl'ii S & PETERSEN 
120 East 300 North 
Provo, Utah 84F01 
Attorneys for Plaintiff-
Appellants. 
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Tl'.ELE OF C0~1TENTS 
POINT I 
SALE OF GOODS BY AN UNAUTHORIZED PARTY CONSTITUTES 
A CONVERSIO!l 
CONCLUSION 
CASES CITED 
PA.GE 
-
] I 
Allred v. Hinkley, 8 U2d. 73,76 328 P2d 726 (1958) H 
Interstate Products 
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IN THE SUPREME COURT 
OF THE STATE OF UTAH 
FRISCOE JOES, INC., a Utah 
corporation, DO:·lALD VAUGHN 
TOLMAN and JOJI.Wll\N TOU1A~J, 
v. 
Plaintiffs-
Appellants, 
ELLIS Y PEAY, GORDON HALL 
and KE!:llJETH HOSTETTER, 
Defendants-
Respondents. 
Case No. 11\,515 
BRIEF I!J SUPPORT OF PETITION FOR REHEARHTG 
SALE OF GOODS BY A'J UNAUTHORIZED PARTY CONSTITUTES A 
CONVERSION. 
There v1ere tv.•o aspects to the conversions by the defendants. 
One v•as the unauthorized and unlav1ful interference vii th the plain-
tiffs chattels, which this Court treated in its opinion. The 
second v;as the sale by the defendant, Peay, to the defendants 
Hall and Hostetter, Hhich this Court did not treat. 
The la,.,- is clear that a sale of goods by an unauthorized 
party constitutes a co~version on the part of the seller and the 
purchaser. There appears to be no authority to the contrary and 
no winority view. 
This Court ~as so held in Allred v. Hinkley, 8 U2d. 73,76 
328 P2d 726 (1958) as follm-1s: 
"A purchaser of stolen goods or an auctioneer who 
sells th~~ in good faith becomes a converter since his 
acts are an interference with the control of the pro-
perty or in other 1·1ords, a claiming of the 01mership in 
such property and taking it out of the possession of 
someone else 1·•i th intention of excrcision dominion over 
1 
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it is a conversion. Thus a l:ona fide purchaser of good 
for value from one 'tlho has no right to sell them becom 5 ' 
a converter when he takes possession of such goods." ~ 
Citing Prosser's "The Law of Torts" Sec. 15 "Conversion" i 
I 
Sale is treated in 18 ArnJur 2d Conversion Sec. 35, as fol!j 
"It has frequently been held that a person who vrronq·' 
fully sells personal property in ,.,.hich another has inte1;,i 
is liable for conversion. This is true whether the seu;> 
assumes to J;>e the owner or assumes to act on behalf of n:l 
o'tmer when 1n fact he acts on behalf of a person other th,: 
the true o\<mer. In some cases, the seller has even been .
1 
regarded as a converter where the sale was made not in mi 
faith, but by mistake, 'tlithout notice of the plaintiff's' 
interest, or under the authority of one claiming to be tL! 
owner, and in ignorance of such person's want of ti tle."··1 
I 
See also :rnterstate Manufacturing Company v. InterstatePrj 
Company (Mont.l965) 408 P. 2d 478, wherein the Hontana Courtr.;j 
-P. 481 
"There is no question that a sale of goods by an un· 
authorized party constitutes a conversion. Foster v. Fit', 
National Bank of Hissoula, 139 Mont. 396, 365 P.2d 938; 1:1 
Arn.Jur.2d, Conversion, §35, p. 179." 
The facts clearly establish a sale of the plaintiffs' go~1 
and Hostetter. Defend:! by defendant, Peay, to defendants, Hall 
Hall, testified that he understood Peay owned the property whe:' 
he and Hostetter purchased the property: 
Mr. Lewis 
Jl'!r. Hall 
~.r. Hall 
Did you purport to be purchasing that Prof' 
Y.Je thought that was part of the building. I 
(R. 243,244) 
He ,.,~s • s~lii~g • u~ the property as listed h 
this agreement. I don't recall if he cam~ 
right out in the 't:ords "I m·m the propert!~ 
but in the agreement it said that he was s' 
it t.o us. (R. 257) 
Hall and Hostetter made out a check in the face amount of 
$1,000 payable to Peay with the notation on the front of thee~ 
of $800 as rental and $200 as equipment payment. (Ex 14) pea! 
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adnitted receiving the payment for the equipment. (R. 237) All of 
the equipment and personal property in the building was owned by 
the plaintiffs. 
Inasmuch as Hall and Hostetter were bona fide purchasers for 
value from the defendant, Peay, a demand was necessary for a suit to 
be brought against Hall and Hostetter, ~1i th a refusal on their part. 
vlhen there has been no wrongful taking or disposal of 
the goods, and the defendant has merely come rightfully 
into possession and then refused to surrender them, 
demand and refusal are necessary to the existence of the 
tort. William Prosser, La~T of Torts, 89. 
Demand by the plaintiff, Tolman, was made of Hall and Hostetter 
for the return of plaintiff's property. Hall and Hostet·ter refused 
to deliver the property to plaintiffs claiming they were the ow-ners 
by reason of purchasing the property from defendant Peay. (R. 107-10 
CONCLUSION 
Insofar as the Trial Court failed to find a sale and purchase 
of the plaintiff's property by the defendants it was in error. 
Appellants ask this Court for a rehearing to determine the evident-
iary matter of a sale not previously considered in the opinion of 
this Court under the heading of "Re: Conversion of Personality" 
and that the sale constituted a conversion of the plaintiff's 
property. 
/s. Re:lt Le\·l:i[s, ;fbr: 
HONARD, LEWIS & PETERSEN 
Attorneys for Plaintiff/Appellants 
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~ffiiLING CERTIFICATE 
I hereby certify that I mailed tv/0 (2) copies of the fore· 
going Brief in Support of Petition for Rehearing to Cullen Y.l 
Christensen, Co-counsel for Ellis Y. Peay, Defendant-Respondent 
55 East Center Street, Provo, Utah 84601, Boyd L. Park, Ca·co 
for Ellis Y. Peay, Defendant-Respondent, 80 North 100 East, pi 
utah 84601, and to Richard L. Maxfield, Attorney for GordonHf 
and Kenneth Hostetter, Defendant-Respondents, P. 0. Box 1097, 
Provo, Utah 84601, this 28th day of January, 1977. 
J /'~ I Ui II !)J 
I 
I 
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